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OPINIONBY:

TOBRINER

OPINION:

[*483] [**3] [***835] In response to the mount-
ing social, environmental and health crises of recent
years, governmental authorities have considerably ex-
panded the planning and construction of "public improve-
ments." Because the definite commencement of a public
project is almost invariably preceded by significant pub-
licity and public interest, land values in the vicinity of
the potential project often will increase in response to this
foreknowledge. Arecurring issue in eminent domain liti-
gation is whether, and to what extent, such increases nlin
land values attributable to the proposed project comprise
a proper element of the "just compensation” to be paid
to a landowner[*484] [**4] if his land is ultimately
taken for a project. This question has not been definitely
resolved by California decisions to date; n2 three cases
before our court today require us to confront this issue of
the proper interpretation of our constitutional "just com-
pensation” clause directly, and additionally require us to
probe the practical problems of application attending our
constitutional conclusions.

nl Several of the amici curiae in this matter have
urged the court to address the issue of whether the
depreciationof land values, resulting from the an-
nouncement of a public improvement is to be taken
into consideration in computing just compensation.
Although, of course, that issue and the enhance-
ment issue presented by the facts of the three cases
before us do show some correlations, we do not
believe we should attempt to resolve the question
of "project depreciation" ("project blight") in the
abstract.

Most jurisdictions which have probed the prob-
lem do not follow identical rules with respect to
project enhancement and project blight (4 Nichols
on Eminent Domain (3d ed. 1962) § 12.3151[2],
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pp. 209-210), and several commentators have sug-
gested that differential treatment may be the proper
approach (see, e.g., Andersdbpnsequences of
Anticipated Eminent Domain Proceedings — Is
Loss of Value a Fact@ (1964) 5 Santa Clara Law.
35; Note,Recovery for Enhancement and Blight in
California (1969) 20 Hastings L.J. 622, 643-648).
A major reason for a distinction between the two is
that in the case of project blight, unlike enhance-
ment, there is a danger that the government will
announce the project in order to drive down neigh-
borhood land values, and then attempt to take ad-
vantage of the depressed values when paying com-
pensation for property it condemns. (Séeodich

v. Arizona Board of Regents (1969) 9 Ariz.App.
400 [453 P.2d 229, 234-235]f. United States v.
Virginia Elec. & Power Co. (1961) 365 U.S. 624,
635-636 [5 L.Ed.2d 838, 848-849, 81 S.Ct. 784].)

In view of the additional complexities involved
in the "blight” situation, we have concluded that be-
fore attempting to devise a general rule we should
await a case presenting that matter directly.

n2 See generally, Note, Recovery for
Enhancement and Blight in California (1969) 20
Hastings L.J. 622.

For the reasons discussed hereafter, we have con-
cluded that the few appellate decisioft§*836] which
have intimated that any increase in value arising from
the expectation of the coming project should be excluded
from just compensation must be reexamined in light of
the realities of a landowner's position. In the early stages
of a desirable project's development, land which is ex-
pected to be within the vicinity of the project, but is not
expected to be taken for the project, will naturally in-
crease in value, and a landowner who chooses to sell such
land at this time will gain the benefit of this incremental
value; similarly, one who buys such land at this time must
pay this incremental amount for his purchase. It is not
until a particular piece of property is reasonably expected
to be condemned for the project that this enhanced mar-
ket value, attributable to the land's anticipated proximity
to the improvement, disappears. We have determined
that it would be unfair, in computing just compensa-
tion, to eliminate the appreciation in market value which
a specific piece of property in fact enjoyed before it was
designated for condemnation, since that would in effect
deny to the owner the market value of his property prior
to the time it was pinpointed for taking.

1. The facts of the instant case
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Mrs. Mazie Woolstenhulme, defendant-landowner in
the instant eminent domain action, owns a ranch of ap-
proximately 13,150 acres in a remote portion of Mariposa
County. One end of the ranch borders Lake McClure,
an artificial lake created in 1927 and owned by Merced
Irrigation District, the condemner in this proceeding. In
the present action, the district condemned 189 acres of
defendant's land for use in connection with a new, mul-
tipurpose water project planned for the region. The jury
awarded defendant $250 per acre for this land, and the
district attacks this valuation on appeal.

Prior to the commencement of the district's new water
project, little domestic water and no power was available
in the Lake McClure region; land in the area was largely
uninhabited and devoted primarily to cattle grazing. Lake
McClure was subject to wide seasonal fluctuation, cover-
ing [*485] a maximum of 2,700 acres during the winter
months, but contracting to merely 30 acres, surrounded
by mudflats, in summer. The district owned a buffer strip
of 200 feet around the lake, presumably adjacent to the
lake's border in its high water stage. Evidence introduced
at trial revealed that, during this pre-improvement stage,
land in the area had not sold for higher than $125 an acre.

In the late 1950's the district began evolving plans
for a new Lake McClure project that was considerably
to alter the nature of the area. The new project was to
increase the size of the lake, and eliminate most of the
fluctuation in its coverage and depth; it was to provide
the neighboring lands with power and domestic water
not available from the old dam and lake. By 1962 the
district had begun a quest for federal funds to assist in
the financing of the project, and early in 1963 several
newspaper articles informed the public that the completed
Lake McClure project would include recreational facili-
ties, such as camping, boating and fishing. The trial
court found that about January 1, 1963 the public, while
unaware of "exactly what area, what spots were to be
recreation, " did know of the general recreation plans,
and that, as a result, property values in the area began
to increase within a short time thereafter. The court also
found that by [**5] January 1, 1965 the plans for the
project had progressed to a point where it became "rea-
sonably probable” n3 that the presefit*837] parcel
of defendant's land would be taken for the project. n4
During 1965 and 1966, a flurry of land sales occurred in
the area at prices ranging from $250 to $600 an acre. The
district filed the amended complaint on which this action
is based in August 1967.

n3 Some dispute has arisen over whether
January 1, 1965 was the date at which the inclu-
sion of defendant's land became "definite" or just
"reasonably probable." At one point in the record
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the trial judge stated that "I am not going to apply
a rule of certainty. | am going to use probability,
apply the rule of probability.” Thereafter, when the
judge set the date as January 1, 1965, he stated:
"[This] was a very fluid thing, but somewhere be-
tween the 29th of November, '63 and December of
1965, this became pretty definite, that the Barrett
Cove area and this property, or much of it, was go-
ing to be taken. And of necessity | must be a little
bit arbitrary and | will make it January 1, 1965."
We believe the most reasonable interpretation of the
record is that the January 1, 1965 date was reached
by application of the "probability” standard.

n4 Actually 117 of the 189 acres involved in
this action were known to be included in the project
long before 1965, because those acres were to be
actually flooded by the expansion of the lake; the
recreation aspect concerned only 72 acres of the
present parcel. Recognizing the difficulty the jury
would have in understanding an extremely complex
instruction submitted by defendant which drew this
distinction, the district's counsel agreed that the in-
struction could be modified to relate to the entire
189 acres. On this appeal both parties have treated
the trial court's finding as going to the inclusion of
all of defendant's property and, consequently, we
adopt the same approach.

At trial plaintiff condemner's appraisal witness tes-
tified that, omitting [*486] consideration of the new
Lake McClure project, cattle grazing was the highest and
best use of the 189 acres in question, and he valued the
land, on the basis of the normal market value of such land
in the past, at $125 an acre. Mrs. Woolstenhulme, the
defendant-landowner, stated that in her opinion the prop-
erty had a value of $600 an acre; she admitted, however,
that in February 1966 she had sold a similar parcel of
her ranch for $250 an acre. Defendant's expert appraisal
witness, Richard Leuschner, testified that when used for
grazing purposes as part of defendant's ranch, the land
would have a value of $200 an acre. Leuschner declared,
however, that viewing the 189 acres as a separate tract,
"development," rather than cattle grazing, was the highest
and best use of the property and he stated that, on the ba-
sis of his examination of sales of comparable properties,
he would evaluate defendant's land at $600 an acre, after
deducting $50 an acre of "enhanced value" arising from
the Lake McClure project.

In attempting to explain this surprisingly small in-
crement of value which he attributed to the pending im-
provement, Leuschner testified that he believed that the
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new Lake McClure project was only one of a considerable
number of factors resulting in the rapid increase in land
value inthe region, and was not an overwhelming factor at
that. The appraiser described a growing statewide trend,
stretching over almost a decade, of sales of agricultural
foothill property to city residents seeking a country "home
away from home"; he attributed the trend, in large part,
to the tremendous population increase in California's ur-
ban centers in recent years. Leuschner also testified that
although Mariposa County is relatively far removed from
the heavily populated areas of Los Angeles and the Bay re-
gion, newly constructed freeways had reduced the travel-
ing time considerably and had made the region accessible
for "recreational development" purposes. The appraiser
concluded that even without the new water project, the
area would have been an attractive "development" site,
for he considered the old lake adequate for swimming
and fishing.

In support of Leuschner's valuation, defendants of-
fered evidence of some of the 1965 and 1966 sales of
neighboring parcels as "comparable sales" uiséetion
816 of the Evidence Codd he district objected**6] to
the introduction of these sales on the grounds that the sale
prices reflected an increase or enhancement in value at-
tributable to benefits created by the very project for which
condemnation was sought, an enhancement which the
district contended was not a proper element of "just com-
pensation.” The condemner strongly disputed Leuschner's
analysis of the increase in land values in the area, and ar-
gued that it was the new project which had transformed
[***838] land, previously useful only for grazing, into
valuable lakefront sites. The trial judge, although finding
that the proffered sales reflected "substantial enhance-
ment" due to the recreational potentit487] of the
project, nevertheless admitted the evidence, indicating
that he would instruct the jury to eliminate any post-
January 1, 1965 enhancement attributable to the project
from the determination of just compensation. The jury
was so instructed, n5 and, as stated above, awarded de-
fendant $250 an acre.

n5 The judge instructed the jury that: "You are
not to take, to consider any increase in value af-
ter January 1, 1965 — that is, related solely to the
recreation. You may take enhancement into con-
sideration — for example, what the experts have
talked about, the natural increase in value of farm
land, six or seven percent; any other factor of en-
hancement that may be in this case that you believe
is applicable. But you can't consider any
enhancement that came about by virtue of public
knowledge of this project for recreational purposes
after [January] 1, 1965. .. ."
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On this appeal the district raises two principal objec-
tions to the trial court's valuation rulings. First, the district
contends that the court erred in instructing the jury to ex-
clude only that "enhancement value" which arose after
January 1, 1965. The district asserts that the general rule
in this state is that, in determining just compensation,
all "enhanced value" attributable to the condemner's pro-
posed improvement must be excluded and that the court
erred in permitting defendant to recover the pre-1965 in-
crement in value which resulted from public knowledge
and expectation of the Lake McClure project. Second,
the district contends that, even assuming that pre-1965
enhancement was a proper element of compensation, the
trial judge erred in admitting evidence of sales which were
found to reflect "substantial" post-January 1, 1965 en-
hancement. Plaintiff asserts that such sales are not "com-
parable sales" within the meaning sdction 816 of the
Evidence Codeand thus are inadmissible.

As explained below, we have concluded that neither
of plaintiff's objections should be sustained. We shall ini-
tially point out that, under our just compensation clause,
an owner of the condemned property should be compen-
sated for the increase in value which his land has ex-
perienced in anticipation of the benefits of a proposed
improvement, so long as it is not reasonably probable
that the specific piece of property being evaluated is to
be taken for the improvement. (1) Secondly, we shall
explain that undeEvidence Code section 816ales are
not necessarily "non-comparable" simply because they
reflect "substantial" project enhancement, and thus a trial
court, in exercising the discretion granted by the statutory
provision, may properly admit such sales in evidence.

We turn first to the proper measure of just compensa-
tion in these circumstances.

[*488] 2.The trial court did not err in permitting the
jury, in determining just compensation, to consider the
"project enhanced" value which accrued to defendant's
property prior to the time that it was reasonably probable
that the property would be taken for the improvement

(2) (a)A legitimate element of just compensation lies
inthe increase in value resulting from a reasonable expec-
tation that a particular piece of property will be outside
a proposed public improvement, and thus will reap the
benefits of that improvement

Article |, section 14 of the California Constitution
provides that "Private propert{**7] shall not be taken
or damaged for public use without just compensation hav-
ing first been made to . . . the owner . . ." and although
the constitutional provision does not explicitly define the
measure of "just compensation,"” it has long been estab-
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lished that in general "the compensation required is to be
measured by the market value of the property . . ." at the
time of the taking. (Rose v. State of California (1942)
19 Cal.2d 713, 737[***839] [123 P.2d 505];see, e.g.,
Muller v. Southern Pacific Branch Ry. Co. (1890) 83 Cal.
240, 243, 245 [23 P. 265]; Spring Valley Water Works v.
Drinkhouse (1891) 92 Cal. 528, 533 [28 P. 68%ke also
Code Civ. Proc., § 1249.) "Market value," in turn, has
been defined as "the highest price estimated in terms of
money which the land would bring if exposed for sale in
the open market, with reasonable time allowed in which
to find a purchaser, buying with knowledge of all of the
uses and purposes to which it was adapted and for which
it was capable." Gacramento So. R. R. Co. v. Heilbron
(1909) 156 Cal. 408, 409 [104 P. 979].)

The "market value" of a given piece of property, of
course, reflects a great variety of factors independent of
the size, nature, or condition of the property itself. The
general character of the neighborhood, the quality of the
public and private services, and the availability of public
facilities all play important roles in establishing market
value. Thus, widespread knowledge of a proposed public
improvement, planned for an indefinite location within a
given region or neighborhood, will frequently cause the
market value of land in the region or neighborhood to
rise. Such an increase in market value results from the
expectation that a given parcel of property will be outside
of the project and will soon enjoy the benefits of the pro-
posed improvement. If, for example, the planned project
is a public park, land in the vicinity will be expected to
gain the advantages of a nearby recreational area, and will
consequently become more desirable and more valuable.

(3) Sometimes, however, property which has in-
creased in value, out of an initial anticipation that the
land would beoutsideof a public improvement,[*489]
mustitselfbe taken for the construction or creation of that
public improvement. Since the instant case presents that
situation, our first issue must be to determine whether,
in such a case, the owner of the land to be taken should
be compensated for the loss of this increase in value —
an increase that occurs prior to the time that it is known
the particular piece of property will be included in the
project.

We note at the outset that, although this court has
not spoken directly to the issue in the past, the majority
rule in other jurisdictions is that such "project enhanced"
value does constitute a proper element of value for which
the landowner is entitled to be compensated. (See 4
Nichols on Eminent Domain (3d ed. 1962) § 12.3151[2],
pp. 209-210.) Most notably, the United States Supreme
Court has consistently construed the "just compensation”
clause of the Fifth Amendment of the federal Constitution
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to countenance the landowner's recovery of this "project
enhanced value" unless his property was itself "proba-
bly within the scope of the project from the time the
Governmentwas committed to itUited States v. Miller
(1943) 317 U.S. 369, 377 [87 L.Ed. 336, 344, 63 S.Ct. 276,
147 A.L.R. 55]seeKerrv. South Park Comrs. (1886) 117
U.S. 379, 384-386 [29 L.Ed. 924, 926-927, 6 S.Ct. 801];
Shoemaker v. United States (1893) 147 U.S. 282, 303-
305 [37 L.Ed. 170, 186-187, 13 S.Ct. 361]; United States
v. Reynolds (1970) 397 U.S. 14, 16-18 [25 L.Ed.2d 12,
15-17, 90 S.Ct. 803].Jhe courts of our sister states have
generally embraced a like position. (See, aiglliams v.
City & County of Denver (1961) 147 Colo. 195, 200 [363
P.2d 171, 174]; Cole v. Boston Edison Company (1959)
338 Mass. 661, 666 [157 N.E.2d 209, 212]; Andrews V.
State of New York (1961) 9 N.Y.2d 606 [217 N.Y.S.2d 9,
176 N.E.2d 42]; Rowan v. Commonwealth (1918) 261
Pa. 88, 94-95 [104 A. 502, 504-505]; Stafford v. City of
Providence (1873) 10 R.l. 567, 571-57p%8] State v.
Wood (1969) 22 Utah 2d 317, 318-320 [452 P.2d 872,
873-874].)

In our view, the widespread agreement on this point
finds firm support in the principle that "market value" is
the proper measure of just compensation, and, for the rea-
sons explained more fully below, we now join these sister
states in holding thaft**840] this kind of "enhancement
value" is a proper element of just compensation.

On this appeal the district, although not contesting
the general validity of the market value standard of "just
compensation,” contends that California precedent has
long established "that in arriving at a determination of .
.. market value . . . it is not proper to consider the in-
crease, if any, in the value of such land by reason of the
proposed improvement which is to be made on the land
by the condemner."” County of Los[*490] Angeles v.
Hoe (1955) 138 Cal.App.2d 74, 78 [291 P.2d 98[he
district claims that this doctrine, derived from a state-
ment by this court irSan Diego Land etc. Co. v. Neale
(1888) 78 Cal. 63, 74-75 [20 P. 372precludes a jury
from including in an eminent domain awaadyincrease
in value "attributable to" the proposed project (or, as itis
often referred to, "project enhanced value"). In support
of its position the condemner relies on a series of Court
of Appeal decisions, which contain dicta to the effect that
“[any] rise in value before the taking . . . caused by the
expectation of that event” is to be disallowed in comput-
ing just compensation.City of Pasadena v. Union Trust
Co. (1934) 138 Cal.App. 21, 26 [31 P.2d 463]; People
rel. Dept. Pub. Wks. v. Shasta Pipe etc. Co. (1968) 264
Cal.App.2d 520, 539 [70 Cal.Rptr. 618]; Peopds rel.
Dept. Water Resources v. Brown (1967) 255 Cal.App.2d
597, 599 [63 Cal.Rptr. 363]; Community Redevelopment
Agency v. Henderson (1967) 251 Cal.App.2d 336, 343

[59 Cal.Rptr. 311]; County of Los Angeles v. Hoe (1955)
138 Cal.App.2d 74, 78 [291 P.2d 98]Under this line

of cases, the condemner argues, the general increase in
neighborhood land values which frequently accompanies
the announcement of a desirable public improvement con-
stitutes "project enhanced value" for which the landowner
is never entitled to be compensated; in sum, the benefit
conferred upon the land by the condemner should not be
charged against the benefactor.

This position, based on an expansive interpretation of
the concept of "project enhanced value," which past deci-
sions have indicated is to be excluded from compensation,
obscures pertinent distinctions between different types of
"project enhanced value." The value of land can be said
to increase "by reason of the proposed improvement "
( County of Los Angeles v. Hoe (1955) 138 Cal.App.2d
74, 78 [291 P.2d 98]¥or at least three distinct reasons:
(1) the worth ofproperty known to be within the project
may rise when the land is valued part ofthe proposed
improvement rather than as a separate tract of land; (2)
the value ofproperty expected to be condemmady rise
because of the anticipation that the condemner will be
required to pay an inflated price for the land at the time
of condemnation; and (3) the value mbperty expected
to be outside of the proposed improvemeraty rise be-
cause it is anticipated that the land will reap the benefits
resulting fromproximityto the coming project. Although
past California decisions have not found it necessary to
distinguish between these various "increases in value,"
the district's contention in the instant case brings the need
for such analysis into sharp focus. We shall analyze each
of these three situations in the course of this opinion.

We begin with the seminal decision®&n Diego Land
etc. Co. v. Neale (1888) 78 Cal. 63 [20 P. 37R].Neale
defendant's land was being condemned as a reservoir site
in connection with the construction of a dap¥91] on
a neighboring tract. At trial, the condemnee asked his
appraiser to evaluate the land on the basis of its use as
a reservoir site, taking into account the on-going con-
struction of the dam. In holding this question improper
on appeal, [**9] the Nealecourt declared: "it seems
monstrous to say that the benefit arising from the pro-
posed improvement is to be taken into consideration as
an element of the value of the land. .. ." In context, this
statement, which gave rise to the doctrine relied on by the
district in the instant case[***841] clearly is no more
than a declaration of the firmly established premise that
"compensation is based on loss imposed on the owner,
rather than on benefit received by the taker. [Citations.]
The beneficial purpose to be derived by the condemner's
use of the property is not to be taken into consideration in
determining market values, for it is wholly irrelevant.” (
People v. La Macchia (1953) 41 Cal.2d 738, 754 [264 P.2d
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15]; seeCity of Stockton v. Vote (1926) 76 Cal.App. 369,
404 [244 P. 609]; Boston Chamber of Commerce v. City
of Boston (1910) 217 U.S. 189, 1@# 21 L.Ed. 725, 727,

30 S.Ct. 459].Y4) Thus, the improper "enhancement" or
"benefit" referred to iNNealeis simply the increase in
value which a condemned tract gains when it is valagd
part of the proposed project, i.e., the first type of "project
enhanced value" referred to in the preceding paragraph. It
is clear, of course, that this incremental value is one which
could never be considered in determining "just compen-
sation" under the established definition of "market value"
set out above. n6

n6 All of the early cases applying theeale
rule, did so to bar the inclusion of this type of "en-
hancement value." $acramento So. R. R. Co. v.
Heilbron (1909) 156 Cal. 408, 412 [104 P. 979];
City of Stockton v. Vote (1926) 76 Cal.App. 369,
404 [244 P. 609]; City of Pasadena v. Union Trust
Co. (1934) 138 Cal.App. 21, 25-26 [31 P.2d 463].)

We turn to the second aspect of "project enhanced
value" which we have noted in the trilogy outlinedpra
(5) A situation in which the enhanced value of the land
should not be included as compensation occurs when the
increased value is due to speculation based upon the im-
minence of a taking. After a parcel of land has been
designated for condemnation, the "actual market value"
of the parcel will frequently fluctuate as a result of the
impending condemnation. An increase in the value of
property which can reasonably be expected to be con-
demned can generally be explained only as a result of
speculation by potential purchasers that the condemner
may be compelled to pay an artificially inflated price for
the property. (See Palmer, Manual of Condemnation Law
(1961) § 154.) Although this speculation does, in a sense,
affect "actual market value" (see 1 Orgel on Valuation
Under Eminent Domain (2d ed. 1953) § 83, p. 355 et
seq.), this is not the "open market" value contemplated by
our controlling decisions (e.gSacramento So. R. R. Co.
v. Heilbron (1909) 156 Cal. 408, 409 [104 P. 979jf.
United States v. Cors (1949) 337 U.S. 325, 33392]
[93 L.Ed. 1392, 1399, 69 S.Ct. 1086BImost all courts
universally agree that such an increase in value, based
on a purchaser's conjecture of what the condemner may
ultimately be required to pay, is not a proper element
of "fair market value" for "just compensation" purposes.
(See, e.g.United States v. Reynolds (1970) 397 U.S. 14,
16 [25 L.Ed.2d 12, 15, 90 S.Ct. 803]; United States v.
Miller (1943) 317 U.S. 369, 377 [87 L.Ed. 336, 344, 63
S.Ct. 276, 147 A.L.R. 55]; Olson v. United States (1934)
292 U.S. 246, 261 [78 L.Ed. 1236, 1247, 54 S.Ct. 704].)
If a tribunal were required, in setting just compensation,
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to consider an increase in value arising merely from the
anticipation of the tribunal's final award, then logically a
speculator would in effect be able to set "just compensa-
tion" through his own purchase price. (See 1 Orgel on
Valuation Under Eminent Domain (2d ed. 1953) § 83,
p. 359.) In our view this type of "enhanced" value is
clearly not a legitimate element of just compensation and
thus we now reiterate that such increases in value cannot
properly be taken into consideration in determining the
fair market value contemplated by our constitutional just
compensation requirement.

The (1) "enhanced value" arising from the condem-
ner's potential use of the properfy*10] itself for the
project, as inNeale and (2) the "enhanced value" re-
sulting from speculation over the amount of an imminent
condemnation award are clearly distinguishable, however,
from (3) the increase in land values of property which is
expected to be adjacent to or near a propofetis42]
project. This category is the third in the grouping set out
above. Although the increase in value of the adjacent
or nearby property is undoubtedly "attributable" to the
project, it results not from the expectation that the land
will be taken for the project, as in the case of the prop-
erty in Neale which is included in the project, or of the
property which enjoys the speculative gain, but instead
from the expectation that the land wilbt be taken for
the project. Itis this distinction which the argument of the
condemner in the instant case ignores, and upon which,
we have concluded, plaintiff's position founders.

The difference between the project enhanced value of
the adjacent property and that of the other two situations
discussed above is that the rise in value of the adjacent
property is a legitimate element of its "fair open market
value." n7(6) Clearly, the expected proximity of a tract
of land [*493] to a proposed project constitutes a factor
"which a buyer would take into consideration in arriving
at a fair market value, were he contemplating a purchase
of the property" Peopleex rel. Dept. of Public Works v.
Donovan (1962) 57 Cal.2d 346, 352 [19 Cal.Rptr. 473,
369 P.2d 1]),and as such we think the value attributable
to this anticipated proximity constitutes a proper element
of just compensation. "The rule is, that the owner is en-
titled to the market value of his land, to be determined in
view of all the facts which would naturally affect its value
in the minds of purchasers generally. ... 'Any existing
facts which enter into the value of the land in the public
and general estimation, and tendiisig] to influence the
minds of sellers and buyers, may be considered.' [cita-
tion]." ( Spring Valley Water Works v. Drinkhouse (1891)
92 Cal. 528, 533 [28 P. 681]seeJoint Highway Dist.
No. 9 v. Ocean Shore R. R. Co. (1933) 128 Cal.App. 743,
753-759 [18 P.2d 413]; City of Stockton v. Vote (1926)
76 Cal.App. 369, 401-407 [244 P. 609].)
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n7 In one passage Mealethe court did aver to
this distinction between different kinds of "project
enhancement.” After declaring that "benefit arising
from the improvement" would be "inadmissible as
adirect element of value," the court observed: "Itis
possible that [the landowner] might get some ben-
efit from [the project] indirectly. That is to say,
the public knowledge of a proposed improvement
might cause an actual demand in the market and a
subsequent advance in the current rate of price. In
such case it would be impracticable for a court to
analyze the price and determine the proportion in
which any particular element contributed thereto.
The scales of justice do not balance quite so deli-
cately as that. But aside from this indirect benefit
.. . it seems monstrous to say that the benefit aris-
ing from the proposed improvement is to be taken
into consideration as an element of the value of the
land." (78 Cal. at pp. 74-75.)

Although defendant reads this passage as firmly
holding that "indirect enhancement" is a proper el-
ement of just compensation, we do not believe the
decision can properly be interpreted as going that
far. The quoted dictum does not declare that a
landowner isentitledto this "indirect" benefit, but
only that he might obtain this benefit because it
would be "impracticable" for a court to analyze
the price to eliminate this factor. In our view the
discussion inNealecannot be fairly said to have
resolved the issue before us one way or the other.

The courts have long held that benefits of government
activities, reflected in market value, compose part of just
compensation for land. Thus, increases in the value of a
condemnee's land "attributable to" a wide variety of ac-
tivities paid for by government, or instituted at the behest
of government, are properly includable in computations
of just compensation. (See, e.Beopleex rel. Dept. of
Public Works v. Donovan (1962) 57 Cal.2d 346, 352-354
[19 Cal.Rptr. 473, 369 P.2d 1{"reasonable probability
of a zoning change" a factor to be considere@ipunty
of Los Angeles v. Hoe (1955) 138 Cal.App.2d 74, 78-79
[291 [**11] P.2d 98](increase in value from neighbor-
ing city improvements includable in determining value of
tract to be taken for county projectfity of San Diego
v. Boggeln (1958) 164 Cal.App.2d 1, 6-7 [330 P.2d 74]
[***843] (same).) Underthese precedents the increase in
value of lands expected to be outside a project constitutes
a proper element of "just compensation.”

The district argues, however, that evenifthisincreased
value in neighborhood property is a valid component of
"marketvalue," it should not be considered in determining

"just compensation." Just compensation, the condemner
asserts, is only intended to put the landowner in the same
[*494] position he would have held if the project had not
been built; the inclusion of this "enhancement” element
in compensable value transgresses the principle that "just
compensation" requires that compensation be "just” to the
public as well as to the condemnee. (Reople ex rel.
Dept. of Public Works v. Pera (1961) 190 Cal.App.2d 497,
499 [12 Cal.Rptr. 129].)To require a condemner to pay
for value which has arisen only because of its initiation
of a project, plaintiff suggests, is to give the landowner a
"windfall" at the expense of the public fisc.

We believe that the condemner's argument rests upon
its assertion that the basic purpose of "just compensa-
tion" is simply to return a landowner to the same position
he would have held if the public project had never been
constructedr contemplated In positing such a purpose
to our constitutional provision, however, the district has
subtly assumed away the entire question at issue. (7)
Of course, as we have stated above, "just compensa-
tion" contemplates compensation measured by what the
landowner has lost rather than by what the condemner
has gained People v. La Macchia (1953) 41 Cal.2d 738,
754 [264 P.2d 15]).Nevertheless, the long-established
recognition of "market value at the time of taking" as the
general measure of "just compensation” reflects a deeply
rooted judgment that, in determining just how much the
landowner,haslost, the state bears the responsibility of
meeting the reasonable market evaluations of potential
sellers or purchasers. General adherence to the "market
value" measure insures a landowner that, in general, he
will not be penalized for retaining his land after general
public knowledge of the project. He should be assured
that if his property is ultimately condemned, the condem-
ner will compensate him for its "market value," ideally at
the price at which he could have sold the land on the open
market just prior to the taking.

Inclusion of "project enhanced value" in compensa-
tion is essential if, in accordance with the above princi-
ple, the reasonable evaluations of landowners are to be
met. (8) In a situation in which the government decides,
some time after the initial completion of a project, that
expansion of the project is necessary, "just compensa-
tion" would clearly require a condemnee, who had pre-
viously purchased his property at an increased price in
the expectation that he would be near the improvement,
should be compensated for "full* market value, including
the increment paid for "project enhancement.” n8 (See 4
Nichols on Eminent Domain (3d ed. 1962) § 12.3151[3],
pp. 210-211.) Since these owners purchased the property
at [*495] the enhanced value, we could hardly justify the
exclusion of this "enhanced" value from compensation if
their property is ultimately taken.
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n8 This analysis is also applicable to landown-
ers who acquired the land prior to the public im-
provement. Although such owners have not paid
out money in reliance on the project, they effec-
tively have made an equivalent investment by re-
taining the land rather than selling it at the "en-
hanced price." (See 1 Orgel on Valuation Under
Eminent Domain (2d ed. 1953) § 98, p. 425.)

For the same reason, the increase in value of land
which is initially expected to be outside the boundaries of
aproposed improvement, must be recognized to constitute
a proper element of just compensation. Purchasers and
sellers regularly, and quit¢=*12] reasonably, take into
account the benefit that the land can be expected to reap
from an imminent public project, and it would be equally
unfair and incompatible with the principles underlying
our constitutional[***844] just compensation provision
to exclude such enhanced value. Although the district
chooses to characterize compensation for this project en-
hanced value as a "windfall" to the landowner, that epithet
might equally be applied to the wide variety of other com-
ponents of market value for which a landowner might not
have directly "paid," factors such as zoning law, public
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stances an increase in the value of land which is "at-
tributable" to the proposed project may appropriately be
included as just compensation. We also recognize that,
in practice, the segregation of those cases in which "en-
hancement" should be compensable from those in which
it should not will often entail a difficult task. To that
problem we now turn.

[*496] In some instances the public may know from
the time of the firstannouncement of the improvement that
certain land will be included in the project. In such cases,
since the public knows that the land will not receive the
benefits of proximity to the project, the market value of
the property will experience no such enhancement; thus,
when such property is condemned, the landowner should
not receive any "project enhanced value." "If it is known
from the very beginning exactly where the improvement
will be located if it is constructed at all, the property that
will be required for its site will not participate in the rise
or fall in values, for, since the property is bound to be
taken if the improvement is constructed, it can never by
any possibility either suffer from or enjoy the effects of
the maintenance of the public work in its neighborhood;
and consequently, it is well settled that in such a case in
valuing the land the effect of the proposed improvement

services and general neighborhood appearance which, as upon the neighborhood must be ignored." (4 Nichols on

previously noted, have long been recognized to be legiti-
mate elements of "just compensation."

(9) In light of this analysis and the weight of au-
thority, we now hold that increases in value, attributable
to a project but reflecting a reasonable expectation that
property will not be taken for the improvement, should
properly be considered in determining "just compensa-
tion."

The following Court of Appeal decisions are disap-
proved to the extent that they contain broad statements
inconsistent with this conclusionPeopleex rel. Dept.
Pub. Wks. v. Shasta Pipe etc. Co. (1968) 264 Cal.App.2d
520, 539 [70 Cal.Rptr. 618]; Peoplex rel. Dept. Water
Resources v. Brown (1967) 255 Cal.App.2d 597, 599
[63 Cal.Rptr. 363]; Community Redevelopment Agency v.
Henderson (1967) 251 Cal.App.2d 336, 343 [59 Cal.Rptr.
311]; City of San Diego v. Boggeln (1958) 164 Cal.App.2d
1, 5[330 P.2d 74]; County of Los Angeles v. Hoe (1955)
138 Cal.App.2d 74, 78 [291 P.2d 98]; City of Pasadena
v. Union Trust Co (1934) 138)Cal.App. 21, 26 [31 P.2d
463].

(b) The trial court properly instructed the jury to ex-
clude all "project enhancement” accruing after it was
probable that the land to be valued would be taken for the
project

We have recognized above that under certain circum-

Eminent Domain (3d ed. 1962) § 12.3151[1], pp. 205-
206; see NoteRecovery for Enhancement and Blight in
California (1969) 20 Hastings L.J. 622, 629.)

Even when public information does not disclatef-
initely that a given piece of property will be used for
the project, however, the landowner may not be prop-
erly entitled to "project enhanced" value. Governmental
bureaucratic action is notoriously slow, and in many in-
stances the public in general, and, in particular, interested
landowners and potential buyers, will be able to determine
accurately, well in advance of the formal acceptance of
condemnation plans, that a given tract of property will
probably be taken for the improvement. In such a case
the market value of the land facing imminent condemna-
tion will not rise because, as in the instance ¢f*13]
definite inclusion," potential purchasers and sellers can
reasonably foresee that thg**845] property will not
enjoy the advantages of the coming improvement. As our
earlier analysis demonstrates, the inclusion of "enhance-
ment value" in compensation serves only to preserve the
reasonable market value of the property. We see no rea-
son to require the state to pay an incremental value if an
informed individual could not reasonably expect that the
property would be outside of the project. n9 (10) As the
United States Supreme Court has statediited States
v. Miller (1943) 317 U.S. 369, 377 [87 L.Ed 336, 344,
63 S.Ct. 276, 147 A.L.R. 55[*497] enhancement value
should not be includable in "just compensation” whenever
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the condemned lands "were probably within the scope of
the project from the time the Government was committed
toit." n10

n9 Furthermore, if we were to ignore realities
and were to require compensation up until the date
of definiteinclusion instead of the date gfoba-
ble inclusion, we might effectively encourage the
condemning authority to establish definite project
boundaries quite hastily; we would thus discour-
age the government's use of procedures, such as
public hearings, which afford the public some di-
rect participation in the planning and placement of
such projects. Procedures permitting public par-
ticipation inevitably delay the official pronounce-
ment of the definite boundaries of a public project;
these procedures might prove prohibitively costly
if the government were required to pay for arise in
land values, not shared by the property likely to be
condemned, that might occur during the course of
public hearings.

n10 Courts have utilized a variety of linguistic
tests in describing the requisite "certainty of in-
clusion" that is required before "project enhanced
value" should be excluded. In thdiller case it-
self, the court, after initially declaring that the cru-
cial question was whether the lands were "prob-
ably" within the project(317 U.S. at p. 377 [87
L.Ed. at p. 344]),later states that no "project en-
hanced value" should be considered if the lands
were "within that area where they wdileely to be
taken for the project, but might not be . .(317
U.S. at p. 379 [87 L.Ed. at p. 345{jtalics added)
(see alsdJnited States v. Crance (8th Cir. 1965)
341 F.2d 161, 163"might likely be acquired");
United States v. 172.80 Acres of Land etc. (3d Cir.
1965) 350 F.2d 957, 95@probability of future in-
clusion"); Cole v. Boston Edison Company (1959)
338 Mass. 661, 666 [157 N.E.2d 209, 2%2F it
was contemplated . . that . . . land in question
would sooner or later be taken") (original italics).)

Despite this lack of uniformity or precision in
terminology, however, most of the cases appear to
exclude project enhancement whenever the court
concludes that an informed owner could reason-
ably anticipate that the property might well be
taken for the project. (See, e.d@Jnited States v.
Miller (1943) 317 U.S. 369, 377 [87 L.Ed. 336,
344, 63 S.Ct. 276, 147 A.L.R. 58nhancement
excluded when "one probable [site]" for the project
was marked out over defendant's larBhpemaker
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v. United States (1893) 147 U.S. 282 [37 L.Ed. 170,
13 S.Ct. 361)congressional act authorized acqui-
sition of fixed acreage for park within larger area
but did not fix boundaries of park; enhancement
value excluded foall property within larger area).)

In our view the "probability of inclusion” stan-
dard, utilized by the federal courts, expresses this
concept adequately and in a readily comprehensi-
ble formula; the latter quality is certainly a most
important one in this area, where the factual in-
quiries are invariably quite complex and frequently
not susceptible to precise resolution. Accordingly,
we believe that this standard is the appropriate one
to be utilized in future cases. (S&eople ex rel.
Dept. Pub. Wks. v. Arthofer (1966) 245 Cal.App.2d
454, 465 [54 Cal.Rptr. 878].)

(112) If, on the other hand, when plans for the proposed
project first became public and when the consequent en-
hancement of land values began, the probability was that
the land in question would not be taken for the public
improvement, the landowner would be entitled to com-
pensation for some "project enhancement." During that
period when it was not likely that his land would be con-
demned, the fair market value of the property may have
appreciated because of anticipation that the land would
partake in the advantages of the proposed project. The
owner would be entitled to such increase in value. On
the other hand, once it becomes reasonably foreseeable
that the [**14] land is likely to be condemned for the
improvement, "project enhancement,” for git**846]
practical purposes, ceases. nt498] Thus, in comput-
ing "just compensation" in such a case, a jury should only
consider the increase in value attributable to the project
up until the time when it became probable that the land
would be needed for the improvement. (Skdted States
v. 2,353.28 Acres of Land, etc., State of Fla. (5th Cir. 1969)
414 F.2d 965, 971; United States172.80 Acres of Land,
etc. (3d Cir. 1965)350 F.2d 957, 959.)

nll Technically, it is possible that there may be
some project enhancement of value even after this
time, for some potential purchasers may conceiv-
ably be willing to pay more for such property in
the hope, however remote, that ultimately the prop-
erty will not be taken for the improvement. As we
have explained earlier, however, any rise in value
after this date is far more likely to be attributable
to speculation upon the amount that the condemn-
ing authority will be compelled to pay. Because,
as a practical matter, it would be impossible to de-
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termine the precise source of an increase in actual makes clear, however, that during these early stages it
market value, and since those who purchase prop- was not known just how much of the property around the

erty after the date of probable inclusion voluntarily

lake would be needed for public recreation, and, under

assume the risk of condemnation, we believe that these circumstances, the trial court could properly find

the date of "probable inclusion” constitutes the most
appropriate "cut-off" date for project enhancement.

The approach prescribed by the trial judge in the in-

stant case appears to accord with these standards. Atthe

request of the parties, the trial judge conducted prelimi-
nary proceedings, prior to the empanelment of the jury,

that the probability of inclusion did no{*499] occur
until the plans for the recreation sites became somewhat
more definite around January 1, 1965. (Chited States

v. 2,353.28 Acres of Land, etc., State of Fla. (5th Cir.
1969) 414 F.2d 965, 970-971; Calvo v. United States (9th
Cir. 1962) 303 F.2d 902, 907-909.)

Thereafter, in instructing the jury as to the proper de-

at which both parties presented evidence relating to the termination of compensation, the trial judge directed the

timetable of the Lake McClure project and to the inclusion
of defendant's land within that project. The trial judge
concluded, first, that general public knowledge of the

jury that it was not to "consider any enhancement that
came about by virtue of public knowledge of this project
for recreation purposes aft¢r15] [***847] [January]

proposed recreational aspect of the project commenced 1, 1965." n13 We conclude that this instruction did not

in January 1963; then, applying tiMiller standard of
"probable" inclusion at defendant's urging, the court set

January 1, 1965 as the date when it became probable that

the Woolstenhulme property would be taken. (See fn. 4,
supra) n12

nl2 As stated in the text, the trial court con-
ducted an inquiry into the date of "probable inclu-
sion" and rendered a finding on that matter upon
the agreement of both parties. We believe that,
whether or not the parties so agree, such proce-
dure should be followed in future cases. If the trial
judge is precluded from making an early determi-
nation on this issue, he cannot properly determine
which sales are sufficiently "comparable" to the
condemned property to be admitted into evidence;
furthermore, unless the trial judge is permitted to
determine the appropriate "cutoff date," we believe
that, as a practical matter, it may be impossible to
devise comprehensible instructions which explain
to the jury which "enhanced value" is to be in-
cluded in just compensation and which is to be ex-
cluded. We therefore conclude that the trial court,
rather than the jury, should determine the issue of
"probable inclusion." The United States Supreme
Court recently reached the same conclusion with
respect to federal eminent domain proceedings. (
United States v. Reynolds (1970) 397 U.S. 14, 20
[25 L.Ed.2d 12, 18, 90 S.Ct. 803].)

Because defendant's property lay immediately adja-
cent to the proposed lake, the trial judge might reasonably
have found that this land was probably within the scope
of the project from as early as the time in 1963 when the
public first learned that some additional property would
be needed for recreational facilities (dflnited States v.
Crance (8th Cir. 1965) 341 F.2d 161, 169)he record

permit the jury to award compensation for an increase in
value to which the defendant was not entitled.

n13 Initially, the trial judge inadvertently stated
the date as October 1, 1965, but he immediately cor-
rected the date to January 1, 1965, when counsel
advised him of his slip.

3. The trial court did not err in admitting evidence
of sales which took place in the Lake McClure region in
1965 and 1966 as "comparable sales" under Evidence
Code section 816

The district contends that the trial judge erred in per-
mitting defendant's appraisal witness to support his opin-
ion of the proper valuation of the land by presenting ev-
idence of sales of nearby lands which occurred in 1965
and 1966. (12a) The trial court did find that these 1965
and 1966 sales reflected a "substantial enhancement” at-
tributable to the recreational aspects of the Lake McClure
project, but admitted them into evidence nonetheless, in-
dicating that he would instruct the jury to eliminate im-
proper enhancement. The district claims that sales which
are found to reflect "substantial project enhancement” not
properly shared by the condemned land, n14 can never
constitute "comparable sales" within the meaningex-
tion 816 of the Evidence Codand are thus inadmissible.

nl4 To the extent that "project enhanced" value
is a proper element of the condemned land itself,
other sales reflecting similar project enhancement
may, of course, be considered comparable. Since
we have concluded in the prior section that defen-
dant was entitled to "project enhancement" until
January 1, 1965, the condemner's present objec-
tion is properly directed only at that element of
the "comparable" sale prices reflecting project en-



Page 11

4 Cal. 3d 478, *499; 483 P.2d 1, **15;

93 Cal. Rptr. 833, ***847;

hancement subsequent to January 1, 1965.

Section 816 of the Evidence Copeovides in per-
tinent part that "[when] relevant to the determination of
the value of property, a withess may take into account
as a basis for his opinion the price and other terms and
circumstances of any sale . . . [of] comparable property
if the sale . . . was freely made in good faith within a
reasonable time before or after the date of the valuation.
In order to be considered comparable, the sale or contract
must have been made sufficiently near in time to the date
of the valuation, and the property sold must be located
sufficiently near the[*500] property being valued, and
must be sufficiently alike in respect to character, size,
situation, usability, and improvements, to make it clear
that the property sold and the property being valued are
comparable in value and that the price realized for the
property sold may be fairly considered as shedding light
on the value of the property being valued."

Giventheinherentvagueness of this standard of "com-
parability,” appellate courts have recognized that "'the trial
judge . .. must be granted a wide discretiorCdunty of
Los Angeles v. Faus (1957) 48 Cal.2d 672, 678 [312 P.2d
680]) in determining the admissibility of sales sought to
be relied upon as "comparable." "[No] general rule can
be laid down regarding the degree of similarity that must
exist to make such evidence admissible. It must nec-
essarily vary with the circumstances of each particular
case. Whether the properties are sufficiently similar to
have some bearing on the value under consideration, and
to be of any aid to the jury, must necessarily rest largely
in the sound discretion of the trial court, which will not
be interfered with unless abused¥Massenich v. Denver
(1919) 67 Colo. 456, 464 [186 P. 533, 536&epeSan
Bernardino County Flood Control Dist. v. Sweet (1967)
255 Cal.App.2d 889, 905 [63 Cal.Rptr. 640]; Peoge
rel. State Park Com. v. Johnson (1962) 203 Cal.App.2d
712, 719 [22 Cal.Rptr. 149].)

Although the district does not deny that this broad
discretion resides in the trial court, it does maintain that
sales which are "substantially enhanced" can never prop-
erly be found to be "comparable sales," because, assert-
edly by definition, such salef*16] [***848] are not
"sufficiently alike [the property to be valued] in respect
to character, situation [or] usability. . .." Section 816,
however, does not establish criteria of "substantial” or
"insubstantial" comparability, but rather requires the trial
court to measure whether or not "the property sold" is
"sufficiently alike" the property to be valued, by deter-
mining whether "the price realized for the property sold
may be fairly considered as shedding light on the value
of the property being valueti(Italics added.)
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We recognize, of course, that in many, perhaps most,
cases, a trial judge may find that sales of neighboring
property which "substantially" reflect an enhancement
value not properly shared by the condemned property,
will not "shed light" on the value of the subject prop-
erty, but rather will tend to confuse the issue if admitted
into evidence. In such cases the sales should properly be
excluded. We can conceive of a variety of situations, how-
ever, in which a trial court may reasonably find that such
sales will "shed light" on the value of condemned land
even though the sales reflect "substantial enhancement.”

In some cases, for example, a project will remain in the
planning and[*501] construction stage for a great many
years before a tract of land, originally designated for con-
demnation, is actually taken by the condemner. Although
all sales in the neighborhood over that period may reflect
"substantial project enhancement,” such sales may also
reflect recent increases in land values attributable to other
factors, such as other new public or private improvements
or zoning changes, which the owner of the condemned
land is entitled to have included in a consideration of
the market value of his land at the time of taking. (See
United States v. Miller (1943) 317 U.S. 369, 373 and fn. 6
[87 L.Ed. 336, 342, 63 S.Ct. 276, 147 A.L.R. 55]; Urban
Renewal Agency v. Spines (1968) 202 Kan. 262, 265-267
[447 P.2d 829, 831-833].)

Under these circumstances a trial court might rea-
sonably conclude that the "substantially enhanced" sales
could "fairly be considered as shedding light" on the value
of the condemned property, since without the admission
of such sales alandowner could not support his appraiser's
opinion of the increase in value attributable to these non-
project factors. The conclusion is particularly viable if
an expert appraisal witness can fairly estimate the amount
of each of the enhanced sales prices which is attributable
to "project enhancement.” In such a case, the trier of fact
could subtract the amount of value which he finds to be
due to project enhancement, and could then test the wit-
ness's valuation of the condemned land against this "ad-
justed" sales price. nl15 Indeed, the trial court followed
the latter procedure in the instant case: the defendant's
appraisal witness introduced evidence of other sales in
the neighborhood and estimated the extent of "project en-
hanced value" at $50 an acre; the plaintiff contended, on
the other hand, thatin each of these sales, any amount over
$125 an acre was attributable to project enhancement.

n15 Of course a trial court is not required to ad-
mit a proffered sale simply because an appraiser de-
clares that he can isolate and eliminate all improper
"enhancement” value. In every case it remains for
the trial court, rather than the witness, to decide,
from all the circumstances before it, whether a
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sale offered into evidence "may be fairly consid-
ered as shedding light on the value of the property
being valued." (Sekéos Angeles etc. School Dist.
v. Swenson (1964) 226 Cal.App.2d 574, 583 [38
Cal.Rptr. 214].)

The district now argues, however, that in permitting
defendant's appraiser to isolate this "enhancement factor"
in other, allegedly "comparable" sales, the trial court vio-
latedEvidence Code section 82&ubdivision (d), which
renders inadmissible "[an] opinion as to the value of any
property or property interest other than that being valued.”
(13) The district apparently reads section 822, subdivision
(d), as precluding an appraiser, when referring[t617]
[***849] comparable sales," from explaining any adjust-
ments that must be made in the "comparable sale" price
in utilizing that sale as an indicant of the value of the
property to be taken.

[*502] Such an interpretation of section 822, subdi-
vision (d), however, goes considerably beyond the main
purposes of that section and inevitably conflicts with the
practical application of the entire "comparable sale" ap-
proach of section 816. Under the comprehensive statu-
tory scheme relating to the evidentiary procedure for emi-
nent domain proceedings enacted in 1961 (see, generally,
Cal. Law Revision Com. Recommendations Relating to
Evidence in Eminent Domain Proceedings (1960) [here-
inafter cited as Law Rev. Com. Report]), appraisers, in
relating their "opinion" as to the value of the property, are
permitted to utilize a wide variety of valuation techniques,
including "income capitalization" Evid. Code, § 81p
"reproduction” costs Evid. Code, § 820and compara-
tive sale data Evid. Code, 8§ 81@B18). As the drafters
of section 822, subdivision (d), indicated, in excluding
"opinion" evidence as to the value of property other than
the condemned property, the section simply attempts to
avoid the host of collateral issues, and the consequent
prolongation of eminent domain trials, that would arise if
appraisers were permitted to testify, under these liberal-
ized evidentiary rules, as to their "opinion" of the value of
other property. (See Law Rev. Com. Report, p. A-8.) An
appraiser's testimony relating to adjustments to be made
in "comparable sales," however, does not normally raise
collateral issues of great magnitude.

Moreover, the procedure of which the district com-
plains is a most natural and, indeed, necessary component
of the entire "comparable sales" approach sanctioned by
section 816. Itis a familiar statement that no two parcels
of land are precisely equivalent; the property which is the
subject of a "comparable sale" will always differ in some
particulars from the property being valued. Commonly a
"comparable sales price" will vary in some respect from
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an appraiser's opinion of the condemned land's "value";
when this happens, the appraiser will most naturally want
to explain the distinguishing features between the prop-
erty sold and the property to be valued, which he has taken
into account in inferring the value of the land under con-
sideration from the "comparable sale." Moreover, even if
the appraiser does not so testify on direct examination, he
will frequently be questioned on cross-examination as to
the relevant differences between the assertedly "compa-
rable" parcel and the subject land. In response he will be
compelled to disclose how he took these relevant differ-
ences into account in deriving his valuation figure. (See,
e.g.,City of Los Angeles v. Cole (1946) 28 Cal.2d 509,
518[170 P.2d 928]pverruled on other grounds @ounty

of Los Angeles v. Faus (1957) 48 Cal.2d 672, 680 [312
P.2d 680].)Such inquiries are essential if the jury is intel-
ligently to determine the weight that should be given to
such "comparable sales" evidence. (See Law Rev. Com.
Report, pp. A-50-A-51.)

Our courts have accepted this "adjustment " process
as an integral elemen*503] of the "comparable sale"
approach. Irsan Bernardino County Flood Control Dist.

v. Sweet (1967) 255 Cal.App.2d 889 [63 Cal.Rptr. 640],
for example, the court, in affirming the trial judge's ad-
mission of "comparable sales" of property three to five
miles distant from the subject property, stated: "The ad-
missibility of testimony relating to comparable sales rests
largely in the discretion of the trial court. [Citations.] In
the present case, the court carefully considered the ques-
tion of comparability and required the witness to adjust
the sales prices to the date of value of the subject property.
We find no abuse of discretion in the court's rulin@55
Cal.App.2d at p. 905.)ikewise, in City of San Diego

v. Boggeln (1958) 164 Cal.App.2d 1, 7-8 [330 P.2d 74],
the procedure utilized by the court in the instant case was
endorsed in the context of project "enhanced" compara-
ble sales. (Se€ounty of Los Angeles v. Hog*18]
[***850] (1955) 138 Cal.App.2d 74, 79-80 [291 P.2d
98]; cf. City of Gilroy v. Filice (1963) 221 Cal.App.2d
259, 271 [34 Cal.Rptr. 368]See alsdUnited States v.
Miller (1943) 317 U.S. 369, 380 [87 L.Ed. 336, 346, 63
S.Ct. 276, 147 A.L.R. 55]; State v. Wood (1969) 22 Utah
2d 317, 320-321 [452 P.2d 872, 874].)

(12b) The district also contends that even if "sub-
stantially enhanced" sales may be admitted under certain
circumstances, such circumstances did not exist in the
instant case; in other words, the district claims that the
1965 and 1966 sales were "noncomparable" as a matter
of law and thus that the trial court's admission of these
sales constituted an abuse of discretion. Considerable
testimony, however, attributed the rise in land values in
the area to a substantial number of factors other than the
Lake McClure project; the district's appraisal witness, for
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example, conceded that the inflation of the mid-1960's
had affected the value of land around the state, and, as re-
counted earlier, the landowner's witness cited a number of
factors, including population growth and construction of
freeways, as contributing to the increase in value. The trial
judge could reasonably conclude that the 1965 and 1966
land sales might "shed light" on the effect of these factors
on the property to be valued, particularly since, without
the introduction of such sales, the jury would have been
deprived of all "objective" market evidence on these mat-
ters. Under the circumstances, we conclude that the court
did not abuse its discretion in permitting the witness to
testify as to the challenged sales.

4. The trial court did not err in awarding defendant
attorney's fees in connection with a partial abandonment
of the condemnation; it did err, however, in determining
the scope of the abandonment

Plaintiff raises one final issue on this appeal. The
district contends that the trial court erred in awarding the
landowner, Mrs. Woolstenhulmg*504] $3,500 for at-
torney's fees based upon a partial abandonment by the
condemner. The award was made pursuant to section
1255a of the Code of Civil Procedure which provides

1971 Cal. LEXIS 335

Kern v. Galatas (1962) 200 Cal.App.2d 353, 356-357
[19 Cal.Rptr. 348].)n16 The district, however, does raise
two other objections to the $3,500 award.

nl6 In 1968, after the trial in this case, section
1255a was amended to codify the rule of Kern
case.

[**19] [***851] First, the district, relying on the
rule of Franklin-McKinley Sch. Dist. v. Lester (1963) 223
Cal.App.2d 347, 348-349 [35 Cal.Rptr. 727]; City of Los
Angeles v. Welsh (1935) 10 Cal.App.2d 441, 443 [52 P.2d
296]; and City of Long Beach v. O'Donnell (1928) 91
Cal.App. 760, 761 [267 P. 585¢ontends that defendant
was entitled to no award of attorney's fees at all since, itis
asserted, she had only a contingent fee contract with her
attorney. Assuming, without deciding, that these cases
correctly interpret section 1255a as precluding an award
of attorney's fees when those fees are purely contingent,
we still cannot agree with the condemner that such fees
should not have been awarded in the instant case.

[*505] Although the original contract between de-
fendant and her lawyer provided only for a purely con-

that a condemnee shall be compensated for "reasonable tingent fee arrangement, the attorney subsequently wrote
costs and disbursements," including attorney's fees, which his client stating that in the event of abandonment, the
he incurs in preparing to defend a condemnation action fee would be based on "reasonable charges" (see Cal.

which is later abandoned by the condemner.

In the initial complaint filed by the irrigation district
in February 1966, the district sought to condemn (1) a fee
interest in areas designated parcels 1, 2, 4 and 5 and (2)
the cattle grazing and watering rights to 199.9 acres desig-

nated as parcel 3. Defendant and a predecessor had earlier

sold parcel 3 to the district but had reserved the grazing
and watering rights and, thus, the district's intention in
the initial complaint was to acquire the remainder of the
complete fee interest in that tract. After this initial com-

plaint was filed, defendant, through litigation, succeeded
in rescinding her prior sale of parcel 3 to the district. The
district, thereafter, in August 1967, filed an amended com-

Condemnation Practice (Cont. Ed. Bar) pp. 18-19), and
the trial court found that this second letter constituted a
modification of the attorney-client fee agreement. The
record contains substantial evidence to support a finding
that defendant agreed to this modification of the fee con-
tract, and therefore the trial court could properly find that
the arrangement was no longer a purely contingent one.
(Cf. Franklin-McKinley Sch. Dist. v. Lester (1963) 223
Cal.App.2d 347, 349 [35 Cal.Rptr. 727]Thus, even un-
der the authorities relied on by the district, the court could
properly make an award under section 1255a.

(15a) Second, the district maintains that the trial court
erred in characterizing the amended complaint as "aban-

plaint, seeking condemnation of the fee interest of parcels doning" its instant demand for grazing and watering rights
1land 2 and 117 acres of parcel 3; this amended complaint of parcel 3, and in awarding attorney's fees related to the
dropped the demand for grazing and watering rights, and defense of those rights. We conclude that this contention

excluded parcels 4 and 5 completely. The trial court held
that the amendment of the complaint constituted a partial
abandonment, and awarded defendant an attorney's fee of
$3,500 based on money expended to defend parcels 4 and
5; and the grazing and watering rights of parcel 3.

(14) The district does not, and could not properly,
contend that the amended complaint did not constitute a
"partial abandonment” entitling the landowner to attor-
ney's fees with respect to property and property rights
omitted from the subsequent complaint. Cbunty of

has merit.

(16) Section 1255a is designed to compensate a defen-
dant for expenses incurred in anticipation of an eminent
domain proceeding, when the condemner declines to carry
the proceeding through to its conclusionOék Grove
School Dist. v. City Title Ins. Co. (1963) 217 Cal.App.2d
678, 698 [32 Cal.Rptr. 288].By amending its complaint
to seek a fee interest in 117 acres of parcel 3, while drop-
ping its request for grazing and watering rights over the
entire 199.9-acre tract, the district did abandon its efforts
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with respect to the 82.9 acres of parcel 3 omitted from
the amended complaint. (15b) With respect to the 117-
acre portion of parcel 3, however, the amendment did not
constitute ambandonmenf the initial claim for grazing
and watering rights, but instead representect@alarge-
mentof the original demand, seeking, in addition to the
watering and grazing rights, all the other interests in the
land which make up the fee simple estate. Thus, with
respect to these 117 acres, the district did not fail to carry
the proceeding through to conclusion; the services per-
formed by the attorney with respect to that acreage were
completely utilizable in the instant action. The court erred
in viewing the district's shift in position with respect to
these 117 acres as an abandonment.

The abandonment was thus less extensive than under-
stood by the trial court at the time it entered its cost award.
The trial court is in the best position to determine how the
reduced compass of the abandonment should affect the
amount of the fee award and we believe that the proper
disposition [*506] is to set aside the present cost order
and remand this matter to the trial judge for recomputa-
tion.

We vacate the cost order and remand defendant's mo-
tion for costs and disbursements to the trial court for
recomputation in accordance with the conclusions ex-
pressed herein. In all other respects the judgment is af-
firmed. Plaintiff shall bear the costs of appeal.



